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COVID-19 RESPONSE LEGISLATION AMENDMENT  
(EXTENSION OF EXPIRING PROVISIONS) BILL (NO. 2) 2021 

Second Reading 
Resumed from 17 November. 
HON SUE ELLERY (South Metropolitan — Leader of the House) [12.39 pm] — in reply: When I was last 
talking on this bill, I was talking about the maximum penalties and how they serve a number of purposes, including 
providing a limit on judicial discretion when imposing a sentence, ascertaining whether an offence is indictable or 
summary, providing guidance to the class of the prescribed conduct in relation to the offence, serving as a deterrent 
and protecting the community. I said that the last two in particular are relevant to introducing an increased maximum 
sentence for using COVID-19 transmission as a weapon against a person doing their job. The higher maximum 
sentence of 10 years’ imprisonment for assaulting a public officer by intentionally spitting or coughing on an officer 
and saying that they have COVID-19 reflects a strong intent of the government to deter this sort of behaviour. The 
intent is also obviously to protect the officer from contracting COVID-19 and, in turn, the whole community. It is 
important to note that these are not mandatory sentencing provisions. That means the court will have the discretion 
to impose a penalty below the maximum. Of course, in the first instance, the circumstances of a case will be taken 
into account by the police, and as with other criminal matters, the police will be able to exercise their discretion on 
whether to charge someone and, if so, under which provisions those charges should be laid. 
Hon Martin Aldridge asked why only 11 people from 16 cases have been sentenced. The remaining matters are 
still before the courts. There is a range of reasons why that is the case, and it is not unusual for that to occur. The 
member also raised an issue around the discrepancy in the number of people sentenced and mentioned that he was 
advised that 11 people had been sentenced, but the supplementary information referred to nine. The sentences listed 
in the supplementary information were examples of the sentences handed down and were not exhaustive, so I can 
confirm that 11 have been sentenced to date. 
Hon Dr Steve Thomas raised some matters around business certainty. Although there may be an impact on 
unvaccinated people’s ability to enter certain premises, there are public health grounds for this. The directions will 
require a person to provide evidence of their vaccination status if required to do so pursuant to the directions. If 
a person chooses not to provide evidence of their vaccination status, or chooses not to be vaccinated and does not 
have an exemption, they will not be permitted to enter the relevant premises. The greatest certainty for small business 
is the ability to operate with public health and social measures in place to reduce the risk of COVID in the community. 
Contact registers enable contact tracing for any exposure sites, but vaccination is the key to ensuring that businesses 
can continue to operate. The government is consistently consulting with the small business sector on these matters. 
Hon Tjorn Sibma raised an issue about the state of emergency. Continuation of the state of emergency is considered 
every 14 days. That is a legislative requirement. The minister must be satisfied that the extraordinary measures are 
required. For the pandemic, the decision to extend the state of emergency has been supported by the best available 
health advice, including the guidance of the Chief Health Officer, and advice from the State Emergency Coordinator, 
who is the Commissioner of Police and who has overall responsibility for coordination of the emergency response. 
As this is WA’s first declared state of emergency under the Emergency Management Act, it is anticipated that we 
will learn a number of things from the emergency management response to COVID-19. 

Hon Tjorn Sibma also raised issues about exemptions and travel. People are dealt with in accordance with the 
directions for that risk level and their category of travel. Exemptions are managed in accordance with the directions 
issued under the Emergency Management Act. More than 1.175 million travellers have arrived in WA. There have 
been complaints about directions, but in totality, those numbers have been relatively low. In the vast majority of 
cases in which travel has been disallowed, it has subsequently been approved once the applicant has provided the 
correct requested information and/or applied under the correct category. 

The virus continues to present challenges and the health measures required to address those have evolved over 
time. The management of the pandemic and emergencies more broadly is dynamic. Directions have been and will 
continue to be amended based on health advice, and the government will continue to communicate this. Our ability 
to react dynamically has been a strength in our state’s management of the virus. 

Hon Nick Goiran raised issues around the criteria for the ending of the state of emergency. I reiterate that this is 
an evolving situation. The state of emergency is renewed every two weeks. Every two weeks, we have the capacity 
to revisit that. The honourable member asked whether cabinet has made a decision on exactly when these particular 
provisions will come to an end. There is no such decision, and in light of the ongoing impacts of the Delta variant 
in particular and the different impacts it has had from the earlier variants of the virus, it would be reckless to set 
some criteria now that might be redundant, meaningless or worse if circumstances were to change. 
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I think it was Hon Tjorn Sibma who made the point that he expected to see perhaps some change once we make 
the changes to the border settings and other arrangements when vaccinations get to 90 per cent. That is probably 
an accurate assessment. My personal view is that this will be an incremental process. I do not know whether anyone 
got home last night in time to watch the ABC news. They might have observed that in parts of Germany, I think 
in Berlin, when talking about the Christmas markets, they are looking at increasing the number of restrictions on 
people, particularly unvaccinated people, because of the outbreak and the number of cases of Delta there. I have 
been to those markets in Berlin and they are absolutely fabulous. I am sure people in Berlin are not necessarily 
happy that they will not be able to go to those markets. However, the decision has been made that they will have 
to increase restrictions because Delta cases are getting too high. The report also commented on other areas in 
Eastern Europe where, as they go into winter, there has been a spike in the number of cases and they are having to 
put in place further restrictions.  

I do not think it is a reasonable request for the government of the day to put in place criteria now for when we lift the 
state of emergency. In fact, I think it would be reckless of government to do that. Nevertheless, we are putting our 
transition plans in place. I expect this to be an incremental process and that we will see changes made when it is 
safe to do so. That is the provision we have always acted on. 

With those comments, I commend the bill to the house. 

Question put and passed. 

Bill read a second time. 

Committee 

The Deputy Chair of Committees (Hon James Hayward) in the chair; Hon Sue Ellery (Leader of the House) in 
charge of the bill. 

The DEPUTY CHAIR (Hon James Hayward): I remind members that because this is an urgent bill, the Leader of 
the House has set two hours and 40 minutes for Committee of the Whole House. 

Clause 1: Short title — 

Hon MARTIN ALDRIDGE: I thank the minister for her second reading reply speech. I think the minister mentioned 
several times during her reply speech what she might have called a safeguard around the reactivation of — 

Hon Sue Ellery: Every fortnight. 

Hon MARTIN ALDRIDGE: It is every 14 days, yes. I will ask some questions around that because I think it was 
also contemplated in the Assembly when the Minister for Emergency Services talked about his regular coffee date 
with the State Emergency Coordinator. When this meeting occurs sometime within this 14-day period, what form 
does the advice take that is provided to the Minister for Emergency Services to allow him to take an informed 
position and make decisions? 
Hon SUE ELLERY: I am advised that the process is that the State Emergency Coordinator meets with the minister 
and provides a verbal briefing—it is not a written briefing—based on a discussion he will have already had with 
the Chief Health Officer and brings with him documents for the minister to sign, but a verbal briefing occurs first. 
Hon MARTIN ALDRIDGE: Are notes taken at these meetings on the information that is provided by the 
State Emergency Coordinator? 
Hon SUE ELLERY: I am advised that no formal notes are taken. The member will appreciate, given that this occurs 
every fortnight—there have been a lot of these meetings—that from time to time notes might have been taken by 
a staff member present but that is not part of the formal process, it is not consistent and it does not happen at every 
meeting. The format is: having had a conversation with the Chief Health Officer, a verbal briefing is provided to 
the minister and then the minister is asked to sign the appropriate documentation. 
Hon MARTIN ALDRIDGE: I understand these meetings happen frequently. I was just surprised when I reflected 
on the Assembly Hansard that these fortnightly meetings are approximately 30 minutes, so there is probably a more 
significant level of discussion than I had anticipated. I thought it might just be that the next declaration is faxed 
through for the minister to sign off. 
Hon Sue Ellery: Fax! You’re showing your age. 
Hon MARTIN ALDRIDGE: We still have facsimiles in our offices, minister, and I have constituents who insist 
on us retaining them. 
Hon Neil Thomson interjected. 
Hon MARTIN ALDRIDGE: Yes, especially for the country. 
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Obviously a face-to-face meeting occurs and sometimes there is some level of notetaking but the only formal thing 
to come out of those meetings is the declaration signed by the minister, which is a public document, so I do not need 
information on that. These meetings happen quite regularly. Has there ever been an occasion on which a declaration 
has been issued without this briefing from the State Emergency Coordinator being provided to the minister? 
Hon SUE ELLERY: I am advised, bearing in mind, again, there have been a lot of these meetings, that from time 
to time—for example, if the minister was travelling or, indeed, if the State Emergency Coordinator was travelling—
those briefings may well have occurred over the phone. 
Hon MARTIN ALDRIDGE: I appreciate those circumstances, but is it fair to say that there has been some exchange 
of communication, whether it be face to face or virtual, prior to the minister taking a decision to sign the document? 
Hon Sue Ellery: I am advised there has always been a briefing. 
Hon MARTIN ALDRIDGE: Has there ever been a lapse in the execution of that notice every 14 days and, therefore, 
maybe temporarily ceasing the state of emergency during this very lengthy period of time? 
Hon SUE ELLERY: I am advised no. 
Hon MARTIN ALDRIDGE: That is good to know. The minister in her second reading reply speech responded 
to some concerns that I had expressed—not personal concerns—around the use of the section 72A powers for the 
requirement to be vaccinated, if I can put it that way. The minister confirmed what I heard at my briefing: those 
types of directions will be issued under the Public Health Act by order of the Chief Health Officer. I anticipate that 
there will be some matters ancillary to that. Perhaps the government is contemplating in its transition plan that there 
may need to be intrastate restrictions. Perhaps some regions will have lower vaccination rates; therefore, people 
may be prohibited from travelling to the Pilbara, for example, unless certain circumstances are met. I think the 
minister mentioned in her reply speech that there has been talk about restrictions on public transport and on venues. 
Those directions are usually issued under the Emergency Management Act, not the Public Health Act. Therefore, 
if the government is contemplating those types of restrictions based on vaccination status, I assume that at some 
point, if not already, both powers under both acts will have a role to play in terms of vaccination. 
Hon SUE ELLERY: In respect to the overarching arrangements for vaccination, it is under the Public Health Act, 
but, for example, as part of our transition plan there needed to be intrastate restrictions on movement by people 
who are not vaccinated, because, as the member said, perhaps there is a region with a particularly low level of 
vaccination and a high level of vulnerable people, it is understood at this stage that those restrictions would be done 
under the Emergency Management Act. I will just clarify that when I say “at this stage”, I have no information 
about what will happen if that were to change. 
Hon MARTIN ALDRIDGE: I appreciate that, minister. We are talking about future decisions based on the current 
plan. For example, there is still a bit of uncertainty around the mandate announced on 20 October about 75 per cent 
of the Western Australian workforce requiring vaccination in different stages. I understand those directions will 
be issued under the Public Health Act. I do not think they have been issued to date, so we do not have any clarity 
around that. Other workforces have obviously been subject to these types of orders for some time now—for example, 
aged-care facilities and healthcare workers and the like under the Public Health Act. In respect of the six-month 
extension, I have received, via a tabled paper in the other place, a letter from the State Emergency Coordinator to 
the Minister for Emergency Services dated 30 September 2021. I think the salient part of the letter is the last sentence, 
which states — 

In my capacity as State Emergency Coordinator, I endorse the submission for the sunset date to be extended 
by no less than 6 months. 

That was similar to, if not the same as, the final sentence of his letter dated 27 April 2021 that stated — 
In my capacity as State Emergency Coordinator, I endorse the submission for the sunset date to be extended 
by no less than 6 months. 

The State Emergency Coordinator referred to “submission” in those two letters. Was the State Emergency Coordinator 
referring to a cabinet submission? 
Hon SUE ELLERY: I can provide a quick answer to this. Yes, it was a cabinet submission. It was signed off 
jointly between the Minister for Emergency Services and the Attorney General based on the provisions in the 
Emergency Management Act. 
Hon MARTIN ALDRIDGE: That is understandable because we are amending the Criminal Code as well as the 
Emergency Management Act, so we have two ministers involved. I understand the Minister for Emergency Services 
is the primary minister in respect of this bill, and therefore the Leader of the House is acting in — 
Hon Sue Ellery: I think that is why I am sitting here! 
Hon MARTIN ALDRIDGE: Yes. 
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The reason I got this correspondence is that I asked on what basis the government formed a view around an extension 
for six months, six weeks, six years—the date. This letter is the primary substantiation. This is a letter from the 
State Emergency Coordinator endorsing a submission to cabinet, which I assume one of those ministers—or both—
has authored, and he has been consulted as part of the cabinet consultation process. 
The DEPUTY CHAIR: Order, members. Noting the time, I will return to the chair at the ringing of the bells. 

Sitting suspended from 1.00 to 2.00 pm 
Hon MARTIN ALDRIDGE: I forgot that I had completed the rest of my question behind the chair, so perhaps 
I had better put it on the record now. When we were interrupted by the adjournment, I was asking the minister about 
the correspondence tabled in the other place from the State Emergency Coordinator to the Minister for Emergency 
Services dated 30 September 2021, and I also made reference to his earlier correspondence of 27 April 2021. 
I understand that these documents are the primary justification for the six-month extension, at least from what 
I have been provided with, but I note on both occasions it is the commissioner endorsing a submission of cabinet 
that already exists. If that is the case, who arrived at the six-month period and on what advice did the government 
arrive at it? 
Hon SUE ELLERY: The cabinet submission is from two ministers, the Attorney General and the Minister for 
Emergency Services. The State Emergency Coordinator and the Chief Health Officer brief government on a daily 
basis through a variety of forums to maintain situational awareness and inform the need for ongoing measures. 
That can include to extend directions and, in this instance, the legislative basis to enable them. Every two weeks, the 
State Emergency Coordinator briefs the emergency services minister, as I have already outlined, about the ongoing 
threat and the need to continue the state of emergency. Those considerations are not limited to the next two-week 
period. They involve considerations about what is happening elsewhere in Australia and the world and what emerging 
threats need to be considered. Although it is reviewed every two weeks, the conversations and briefings are not 
just about the two weeks ahead of us. These conversations include consideration of the need to continue an ability 
to apply these provisions in the future.  
It is a bit simplistic, I guess, to suggest that the extension of the powers rely on advice from one single point in time. 
For example, I refer to the recent outbreaks in the Northern Territory. Members may have seen the news yesterday 
about the potential of, I think, a three-month-old baby being infected. Those things are always considered in respect 
of the potential threat they pose to WA and, therefore, the need to maintain those provisions for the requested 
six-month period. 
Hon MARTIN ALDRIDGE: This submission is co-sponsored by the Attorney General and the Minister for 
Emergency Services. I would not consider either of those two individuals as lead or active ministers in the COVID-19 
pandemic response. Yes, the Attorney General has a role with the Criminal Code. 
Hon Sue Ellery: The provisions in the act and this bill go to precisely what you have started to say. Those are the 
ministers responsible for the Criminal Code and the provisions in section 72A. 
Hon MARTIN ALDRIDGE: I understand they are responsible for the two acts—they have portfolio responsibility 
for the two acts—but I do not think either of those ministers plays active daily roles in the COVID-19 response. 
Regarding the minister’s explanation about situational awareness, regular briefings and decision-making about the 
controlled border arrangements, I would have thought that the Minister for Police, the Minister for Health and the 
Premier would be far more responsible and active in terms of daily situational awareness of COVID-19 response 
management. The bit I am struggling with is the Attorney General or the Minister for Emergency Services making 
a judgement about the time frame when they are not necessarily at the coalface of the government’s response. 

Hon SUE ELLERY: In respect of the role they play, yes. They are responsible for this piece of legislation, although 
the member is right to identify that there are layers of responsibility and decision-making. For example, both those 
ministers are on the State Disaster Council, so to that extent they are involved, as are a number of other ministers, in 
the broader discussions and consideration of advice provided to SDC. I am not sure whether I am able to add anything 
further than that, but there is more than just one forum in which advice is considered. 
Hon MARTIN ALDRIDGE: I think the Minister for Emergency Services might be the deputy chair of the 
State Disaster Council if I am not mistaken. I think the Premier chairs. To that extent, I accept that. I do not think 
the Minister for Emergency Services is an active daily participant in COVID response policy matters to the same 
extent that the Minister for Police or the Minister for Health would be. On that point of the State Disaster Council, 
how frequently does it meet? 

Hon SUE ELLERY: I am on it as well. As at 15 November 2021, there have been 45 joint meetings of two bodies, 
the State Disaster Council and the Security and Emergency Committee of Cabinet, since the beginning of the 
pandemic. I will just add that the honourable member might appreciate there are times when we meet more frequently 
than other times. 
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Hon NICK GOIRAN: We know that the State Emergency Coordinator endorsed the decision to extend the sunset 
provisions by another six months. We know that, in part, because of the exchange the Leader of the House has had 
with Hon Martin Aldridge, but what remains unclear is who decided that. It was not the State Emergency Coordinator, 
because he endorsed the extension. Who recommended that it be extended by six months? 
Hon SUE ELLERY: Ultimately, it is the State Emergency Coordinator who recommends the six-month period. The 
process leading up to that is the cabinet submission, the ongoing discussions between the State Emergency Coordinator 
and the Chief Health Officer and the consideration of matters that are before the State Disaster Council meetings. 
But, ultimately, having participated in those processes, it is the recommendation of the State Emergency Coordinator. 

Hon NICK GOIRAN: This reminds me of the chicken and the egg. I am not too sure which one comes first. 
I understood from the dialogue the Leader of the House had with Hon Martin Aldridge that a document had been 
provided, I think, in the other place. I am not sure whether it has been tabled in this house, for whatever reason. I know 
that it was requested at the briefing, but I am not sure whether it was provided. 

Hon Sue Ellery: Is this the letter that referred to endorsing the submissions? 
Hon NICK GOIRAN: Yes. 

Hon Sue Ellery: I can table that. 

Hon NICK GOIRAN: On the next occasion, if the Leader of the House could. 
As I understand it, that document indicates that the State Emergency Coordinator endorsed the six-month extension, 
but someone must have recommended it in the first place. I think the Leader of the House indicated that the process 
includes the cabinet submissions, the ongoing discussions between the Chief Health Officer and the State Emergency 
Coordinator, and matters before the State Disaster Council. However, as I understand it, it has to originate by 
somebody recommending the extension when the sunset clause is coming into effect. I think the Leader of the House 
said that it was ultimately the recommendation of the State Emergency Coordinator. That might well be the case, 
but who started it, rather than who ultimately recommended it? 

Hon SUE ELLERY: I appreciate the point the honourable member is trying to ascertain, and I am not trying to 
be obtuse, but a cabinet submission is prepared and the ministerial signatures on it are that of the Minister for 
Emergency Services and the Attorney General. The Minister for Emergency Services acts on advice from, talks to 
regularly, and every two weeks is briefed on the situation by the State Emergency Coordinator. I can see the point 
the member is trying to make that it might appear, given the language, a bit circular, but that is the process. 

Hon NICK GOIRAN: Maybe this is the best way to get to the bottom of it: did the—I will get the language right—
State Emergency Coordinator recommend to the Minister for Emergency Services that the sunset clause provision 
be extended by six months; and, if he did, when did that happen? 

Hon SUE ELLERY: I cannot go much further than this: the State Emergency Coordinator indicates that the provision 
is required and that starts the cabinet process. Bear in mind that the State Emergency Coordinator briefs one of the 
signatories to the cabinet submission and, ultimately, signs off on a letter that says he endorses that submission. 

Hon NICK GOIRAN: It is helpful to know that the starting point is an expression that the provision is required 
by the State Emergency Coordinator. On the best advice available to the Leader of the House, was the expression 
for an ongoing requirement expressed at one of these fortnightly meetings? 
Hon SUE ELLERY: The best advice available to me here is that everything is discussed at those meetings every 
14 days. I am not sure whether the member was in the chamber when I first started. The meetings are about what 
is going on in the rest of Australia and the world and what the particular threats are at the time. 

Hon NICK GOIRAN: Apparently, they go for 30 minutes and involve a cup of coffee. 

Hon SUE ELLERY: A lot of meetings involve a cup of coffee; that is just hospitality. 

There is no precise recollection at the table whether it was raised at one of those meetings or at a particular meeting, 
but those meetings are where these things are canvassed. 

Hon NICK GOIRAN: Further to that, there has been an indication that there have been a lot of these meetings 
because they are required to occur at least on a fortnightly basis. There would have been in excess of 30 of those 
meetings over the course of time. As I understand it, it is the ordinary custom that these briefings are verbal and 
that no notes are taken, as far as we are aware. There was a discussion between the Leader of the House and 
Hon Martin Aldridge about certain circumstances when the briefing might not occur in person. Have any of the 
briefings ever been in written form? 

Hon SUE ELLERY: I cannot be precise because, as the member will appreciate, there have been a number of 
these meetings every fortnight since the state of emergency was declared. I am advised that there is always a verbal 
component to it. On occasion, a document has been provided about something in particular, but I do not have advice 
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available to me about which documents might have been produced. The best recollection is that it is always verbal 
and that from time to time a document may have been provided about some particular element. 

Hon NICK GOIRAN: I thank the minister for that. That was helpful. It is always verbal and on occasion a document 
is provided. Even though I can observe that a large quantity of documents is readily at the minister’s disposal this 
afternoon, I am going to assume that those documents that have been provided on occasion during these meetings 
are not readily available this afternoon. 

Hon Sue Ellery: That would be correct. 

Hon NICK GOIRAN: Can they be provided at a later stage? 

Hon SUE ELLERY: I can give an undertaking to ask, but I cannot give the member an undertaking that they can 
be provided. They may well be subject to cabinet-in-confidence, but I can ask the question. 

Hon MARTIN ALDRIDGE: I want to ask about a couple of things in the Minister for Emergency Services’ 
second reading speech. One is the statement that he made on 20 October when he said — 

Due to the virulent nature of this strain, Western Australia is under threat of an outbreak and we continue 
to require the powers to issue directions to protect Western Australia and to limit and reduce the risk of 
spread, if and when it arrives.  

Hon Sue Ellery: By interjection, I have that speech here. Can the member tell me where he is reading from in 
that speech? 

Hon MARTIN ALDRIDGE: It is the third paragraph. It starts with “The Delta variant is a serious threat to the 
community”. This is the minister’s second reading speech, not the Leader of the House’s speech. 

Hon Sue Ellery: Okay. I do not have that in front of me. 

Hon MARTIN ALDRIDGE: Does the Leader of the House want me to read it again? 

Hon Sue Ellery: Yes, please.  

Hon MARTIN ALDRIDGE: The entire paragraph says — 

The Delta variant is a serious threat to the community, as we have seen in the eastern states. Due to the 
virulent nature of this strain, Western Australia is under threat of an outbreak and we continue to require 
the powers to issue directions to protect Western Australia and to limit and reduce the risk of spread, if 
and when it arrives.  

Is the state government’s position that COVID-19 may not enter Western Australia? 

Hon SUE ELLERY: I think the expectation is that it will. That is the expectation. I think that language is just an 
abundance of caution, frankly. 

Hon MARTIN ALDRIDGE: This may well have been the position of the state government in the lead-up to the 
election when we were “crushing and killing the virus”, but I think the virus has softened a bit since the election. It is 
almost being used as a reason to encourage as many eligible people to get vaccinated as quickly as possible because 
the virus is coming and will come and will have an impact. I am surprised that the minister continued to use this type 
of language on 20 October 2021. I note it is not the language the Leader of the House used in her second reading 
speech to this house. That is probably more of a comment than a question. 
I want to ask about another section of the second reading speech that referred to the SafeWA app. I think the minister’s 
second reading speech identified the SafeWA app as one of the things contingent upon the extension of the 
section 72A powers. A concern was expressed in the second reading speech about complacency with the SafeWA app 
and the SafeWA app remaining the best measure for gathering contact information. Is the Leader of the House in 
a position to provide information around that concern of complacency and use of the SafeWA app? 
Hon SUE ELLERY: Yes, I can, while the advisers are finding that information. I can base it on my own personal 
experience. I try to be vigilant. I will enter a shopping centre and I will swipe myself in. I will enter the supermarket 
within the shopping centre and I will swipe myself in. Sometimes I see people looking at me weirdly. I am assuming 
that is because I am swiping myself in. I do not know. It might be something else! But I do not observe everybody 
else doing that. I operate on the basis that a photographer will be close by me at all times, so I act with an abundance 
of caution as well. I will just see whether I can find that information. 
Hon PETER COLLIER: Just to add value to this line of questioning, I have a question without notice on this today. 
When we debated the last iteration of this bill, I asked these questions and Hon Martin Aldridge and the minister are 
quite correct; the use of the app declined appreciably last year, right through until January. Then we had the lockdown 
in February and it accelerated considerably to about 56 million or something. I cannot recall the numbers. It is in 
the Hansard of the previous debate. That is why I asked a question today. I hope I get the answer, because it should 
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be easily accessible. I imagine that use would have been in terminal decline since that period. That is just giving a bit 
of feedback. There had been a decline and then with the lockdown it accelerated, and then I imagine it declined again.  
Hon SUE ELLERY: I can give the member some statistics. The number of cumulative scans since it has been 
made mandatory is 432 128 990. The number of total individual registrations is 2 069 028. The number of total 
business registrations is 88 010. The scans per month are then listed from December through to September. In 
December, the total number of scans was 12 613 594. In September, it was 39 242 125. It shows the range in between. 
For example, to take the point Hon Peter Collier made, in February there were 56 454 488. I think in July we had 
that instance when we closed three schools; I cannot remember whether it was at the beginning of July or June. In 
June there were 40 571 772 and in July there were 50 619 908. 
Hon MARTIN ALDRIDGE: I thank the Leader of the House for that information. Is that possibly in a form that 
she could table for us to consider, perhaps? Particularly some of that month-to-month data would be good. 
Hon SUE ELLERY: I just need to hide the secret bit! That is irony, for Hansard. 
[See paper 898.] 
Hon MARTIN ALDRIDGE: We will work on the other half of the page in a moment! 
Just while I am on the topic of the SafeWA app and I am waiting for some of that data, the Leader of the House 
would be aware that we now have an act called the Protection of Information (Entry Registration Information Relating 
to COVID-19 and Other Infectious Diseases) Act 2021, which is probably the longest statutory act title known to 
man and womankind! This act provides offences for using the data for purposes other than those listed. Has any 
detection or awareness of any breaches of the SafeWA app data been reported or known to the government? In 
a similar vein, have there been any cybersecurity issues related to the security of that data? 
Hon SUE ELLERY: I am advised that there has been one charge laid by police under the Protection of Information 
(Entry Registration Information Relating to COVID-19 and Other Infectious Diseases) Act 2021. The circumstances 
were that in early July 2021 a cafe proprietor obtained the personal details of a customer from the mandatory contact 
register kept at the cafe. The proprietor then made contact with the customer using those details to question an online 
review of the cafe. The customer asked how the proprietor obtained their phone number. The proprietor advised 
they found the phone number from the sign-in paper. Consequently, a complaint was made to police. As a result of 
the investigation, the accused was summonsed for the matter with a charge referred under section 6(3), which refers 
to using or disclosing that information. The accused appeared in court and was granted a spent conviction. 
Hon MARTIN ALDRIDGE: I am now in possession of the SafeWA app data that the Leader of the House has 
helpfully provided. I assume we are looking at 2021 data here, although this document does not make it clear. My 
first questions is: is this 2021 data? I assume it is. Interestingly, the data for the period February to September appears 
to be fairly consistent. There are obviously points when it dropped below 40 million scans a month and it got as high 
as 56 million in February. But certainly, from my anecdotal observation of people scanning in—I scanned into a few 
different places this morning and I was the only strange person doing it—it seems to be holding up better than 
probably what I have noticed. In September there were 39.2 million scans, which is obviously fewer than the previous 
two months, but back in June it was 40.5 million. It is not drastically different is my observation from looking at 
this month-to-month data.  
The second reading speech refers to complacency, and from what I have observed, I would certainly say that is the 
case as well. The data seems a bit more robust than I thought it would be. That is not a bad thing. I thank the 
Leader of the House for the information on the offence. 
Hon Sue Ellery: In that table, I can confirm that December is obviously 2020 and the remainder is 2021. 
Hon MARTIN ALDRIDGE: Okay. The data breach was around April—shortly after the election, anyway—and, 
interestingly, after that, in May, we almost seemed to have a new record of 51.3 million scans. I thought public 
confidence might have been a bit more damaged — 
Hon Sue Ellery: See, you need to be optimistic. 
Hon MARTIN ALDRIDGE: I think the government brought in the bill because it was worried about public 
confidence in the data. It is interesting to have that information. I thank the minister for that. 
Hon Nick Goiran: It was definitely in May because the police minister was told about it only on 15 May. 
Hon MARTIN ALDRIDGE: Okay, well it did drop from May to June by about 11 million scans. Earlier I asked 
some questions about the use of the two acts, the Public Health Act and the Emergency Management Act, with 
respect to vaccination. On 12 October 2021, I asked question on notice 264 to the Leader of the House representing 
the Premier about the appointment of the Vaccine Commander on 24 August and whether the commander would 
be able to authorise mandatory vaccinations. The response was — 

No. Only the Chief Health Officer has a statutory power to require vaccination. 

https://www.parliament.wa.gov.au/publications/tabledpapers.nsf/displaypaper/4110898ca8e4b9e08d1f949448258792000efb94/$file/tp-898.pdf
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I know the Leader of the House answered that question in a representative capacity, but going back to the powers 
of section 72A that are being extended by this bill, is it perhaps the language that is not clear? Obviously people talk 
about mandatory vaccination and the Public Health Act containing provisions that physically require vaccination 
by order of the Chief Health Officer. The question I asked a little earlier was about requiring vaccination to, for 
example, enter a particular place—such as Optus Stadium, a public bus, a cinema or the Pilbara region—where the 
primary issue, a condition of entry or travel, is based on a range of things. People might have to wear a facemask 
or they might have to have one vaccine or two vaccines. If she can, will the minister clarify that response? From 
my understanding from what we have engaged on so far, both acts will to some extent have a role to play in the 
requirement to be vaccinated, as distinct from the Chief Health Officer physically directing somebody to have 
a needle put into their arm. 
Hon SUE ELLERY: The intersect, as explained to me, is that it is the Chief Health Officer under the Public Health Act 
who issues orders about vaccination. To the extent that we might put in place intrastate borders related to vaccination 
status—we canvassed this a bit earlier—it is the state Emergency Management Act that is the head of power around 
the orders for those intrastate borders. 
Hon MARTIN ALDRIDGE: Yes; I understand that has been the case to date, but the powers under the Public 
Health Act and Emergency Management Act are comparable. In fact, the declaration of a public health emergency is 
somewhat more superior to the powers of a declaration of a state of emergency under the Emergency Management Act. 
This might be a good question: if a state of emergency was not declared, or the section 72A powers did not exist, could 
those things such as controlled intrastate borders be put in place as an order or direction under the Public Health Act? 
Hon SUE ELLERY: Given that we are dealing with the Emergency Management Act provisions, I do not have 
an adviser available to me who is across the public health provisions, so I cannot tell the member categorically 
that that could be done under the Public Health Act alone. 
Hon MARTIN ALDRIDGE: One of the things that stood out from my briefing, as I mentioned in my second reading 
contribution and to which the minister replied in her response, was the discovery that section 72A powers had been 
used for a non-COVID-19-related purpose—that is, the response to tropical cyclone Seroja. It has been the position 
of the government since section 72A was contemplated, and consistently so, that these powers are for the purposes 
of responding to COVID-19. In fact, the second reading speech reinforced that point when it stated — 

I will reinforce why it is important that they are extended to ensure that the state can continue to respond 
appropriately to COVID-19. 
… 
The intent of this sunset clause was to ensure that the section 72A powers were applied only to the 
circumstances — 

I repeat, only to the circumstances — 
of an appropriate emergency response to the COVID-19 pandemic. 

These were the Minister for Emergency Services’ words on 20 October 2021. The evacuation under the Evacuation 
(Houtman Abrolhos Islands) Directions was executed on 9 April 2021. What is the state’s position on the use of 
section 72A powers? Are they only for the circumstances of the COVID-19 pandemic response or are they for other 
emergency purposes? 
Hon SUE ELLERY: They were put in place to deal with COVID-19. The state found itself in an extraordinary 
position in April and the state made a decision for the safety of people on the Abrolhos Islands that they needed to be 
evacuated. The act gave the state the power to do that. I understand the point the member makes and I understand 
his drawing attention to what the minister said after the event, but it was an extraordinary set of circumstances in 
having to get those people off the island. The intent is that this provision is primarily for the purposes of dealing 
with the pandemic. If the member were to ask me to give a commitment on behalf of the government that if we 
found ourselves again in the situation where a tropical cyclone was bearing down on the Abrolhos Islands and we 
needed to remove people safely might we rely on this act again, maybe we would; it would depend entirely on the 
circumstances. But the intent is about COVID-19. 
Hon NICK GOIRAN: This goes to the issue that I raised in my second reading contribution; that is, when is the 
government going to lay down these powers? It has been indicated in debates on previous bills that it is intended 
that these matters will be used only temporarily—hence the sunset clause. The government has decided that the 
State Emergency Coordinator has expressed that these powers are required—I think that is the phrase that we have 
established—and, on the basis of that expression of requirement, that they will continue. We are now introducing 
a new set of circumstances for other types of emergencies. This is why I indicated in my second reading contribution 
that I was keen to understand the criteria upon which the government will make a decision to lay down these 
sections 72A provisions. The minister did provide a response in reply. Are the criteria simply that the government 
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will lay down these section 72A powers on the date that the State Emergency Coordinator indicates that those 
powers are no longer required? 
Hon SUE ELLERY: I imagine that would be the case. The member is asking me to put myself into the future; it 
is hypothetical. To date, the government has brought these pieces of legislation before the chamber, because that 
is what the best advice from the State Emergency Coordinator has been. I reiterate the point I made in my second 
reading reply. It would be irresponsible to set in stone a set of criteria when we do not know what is going to happen. 
I understand the point the member is trying to make. In all of the circumstances that we have observed and lived 
through in the last 22 months, it is clear that the situation is evolving. 
Hon NICK GOIRAN: I certainly appreciate the government’s desire for this to be flexible so that the government 
will be in a position to act in an agile fashion on the matters that it has experienced over the last couple of years, 
and including, as the minister has said, things that we perhaps cannot even predict at this point. I understand the 
desirability of having flexibility so that the government can act in an agile fashion. However, I do not think it is 
unreasonable for Western Australians to hear from government the guidelines or the parameters around which the 
government currently considers that it might lay down these powers. We certainly are in agreement that these powers 
are temporary. I believe we are in agreement that the powers are not intended to be applied indefinitely, and that 
they exist at the moment because of the extraordinary circumstances that Western Australia finds itself in. I accept 
what the minister has expressed, which is that she cannot possibly predict what is going to happen in the future. If the 
starting point—to go back to the chicken and the egg—is that the State Emergency Coordinator needs to express that 
these provisions are required, and if that forms the criteria upon which the government has made this decision not 
only now, but also over the course of the past, let us say 18 months or longer, it appears to be reasonable to say that, 
at least for the foreseeable future, that will continue to be the criteria. Therefore, in the absence of any indication 
otherwise, that is what the government will be held to account for. For example, if in six months the minister was 
in the unenviable position of having to run another one of these bills through the Parliament for another six-month 
extension, and at that time there was no such expression by the State Emergency Coordinator, and the minister was 
getting similar questions from me and from Hon Martin Aldridge and others about this, and it was revealed that 
the State Emergency Coordinator had never expressed such a requirement, we would be able to hold the McGowan 
government to account and say, “Hang on a second. That was the requirement, and those were the parameters upon 
which you were going to make a decision, but that no longer exists, so how are you making the decision now?” That 
is why it is very important that we are able to understand what the government says will be the criteria. 
Having established that in some form, my concern is that the decision should be based on more than the say-so of 
one person. The State Emergency Coordinator is an incredibly experienced public servant. He has a range of experience 
in not only the Western Australia Police Force, but also, if my memory serves me correctly, the Australian Crime 
Commission, among other things. He is a person who, from my observations, has demonstrated impeccable 
integrity over a long career. He was a very good appointment by the McGowan government to replace the retired 
Dr Karl O’Callaghan as Commissioner of Police. But he is still one person. I am not satisfied that one person in 
Western Australia, notwithstanding the calibre and professionalism of this person, should be the sole determiner of 
whether the government should lay down these section 72A powers. The government has accepted and articulated in 
various ways over a long period that these powers, which some have described as draconian, are intended to be 
temporary powers. They are not intended to be permanent powers. I do not know whether the minister is in a position 
to advise on this, but has the government given any consideration to whether these powers ought to be made permanent? 
Hon SUE ELLERY: No, it has not. If I can make a comment about the member’s commentary, I do not know 
that I can take it much further, other than to say that I agree with everything the member has described about the 
State Emergency Coordinator and his characteristics and his standing, if you like, in the public sector, but he does 
not sit at home dreaming this up himself. He is in constant—constant is probably the right word—contact with the 
Chief Health Officer and with the myriad public servants who are helping to provide the advice to guide us through 
this. Ultimately, though, certain powers do rest with him. I appreciate that the member might find that ultimately 
unsatisfactory. I am not sure I can take it much further than what I have already said about whom he talks to and 
how he forms the views that he forms. 
Hon NICK GOIRAN: Even that response by the minister is helpful, because it indicates that there is a process 
that leads to the State Emergency Coordinator getting to the point that he is satisfied in his own mind that at one of 
those fortnightly meetings he should express to the Minister for Emergency Services that this requirement needs 
to exist and should continue. Is there a consistent process by which the State Emergency Coordinator satisfies 
himself that he will express the need for that requirement? 
Hon SUE ELLERY: I am not sure what the member is looking for. Is it whether there are some formalised steps 
that he has to go through? 
Hon Nick Goiran: Yes. 



Extract from Hansard 
[COUNCIL — Thursday, 18 November 2021] 

 p5670c-5691a 
Hon Sue Ellery; Hon Martin Aldridge; Hon Nick Goiran; Hon Peter Collier 

 [10] 

Hon SUE ELLERY: Not that I am advised. I reiterate the point that he may well find this pandemic all-consuming. 
I am confident in saying that he is in constant—not just once a day, and not just at the start of the day—contact 
and discussion with all manner of advisers who sit beneath the Chief Health Officer and in other agencies, and who 
are observing what is going on around Australia and observing what comes out of the Australian Health Protection 
Principal Committee and all the other technical bodies that are advising governments around Australia about how 
to deal with this. He takes all those things into account when he makes the decisions that he makes. 
Hon NICK GOIRAN: The minister stated in the second reading speech —  

Extension of the state of emergency will continue to be based on expert advice from the State Emergency 
Coordinator and the deliberations of the State Disaster Council.  

I will park the deliberations for the State Disaster Council because that is really the second stage of the process. It 
does not deliberate until such time that it receives advice from the State Emergency Coordinator. What I am trying 
to establish is the process by which he gets that advice. Despite his experience and professionalism, he ultimately has 
to take responsibility. It sounds like he himself is guided by others, including the Chief Health Officer. Is some kind 
of unit of support provided to him that provides this expert advice, or is there some kind of panel? Is the Leader of 
the House in a position to describe how it is that expert advice from the State Emergency Coordinator is created?  
Hon SUE ELLERY: I am advised, no, there is not some kind of unit. He seeks advice from the Chief Health Officer. 
I will rely on what I said earlier in that there are people working with the Chief Health Officer. A whole range of technical 
bodies provide advice to national cabinet, for example, and they are made up of technical experts, bureaucrats, scientists 
and the like—not politicians. He takes account of all those things, including the advice of people across a range of 
agencies if a matter particularly relates to something in the remit of a particular agency, for example.  
Hon NICK GOIRAN: But you see, Leader of the House, not every state of emergency is a health emergency. If 
the state of emergency is based on expert advice from the State Emergency Coordinator, it may be the case. At the 
moment, certainly with respect to the COVID-19 pandemic, evidently he takes advice from and consults regularly with 
the Chief Health Officer. But if there is some other type of natural disaster, I assume that in those circumstances he will 
not go to the Chief Health Officer. Is there a protocol, procedure, policy or something that guides the State Emergency 
Coordinator on how the expert advice is created and ultimately provided to the State Disaster Council?  
Hon SUE ELLERY: As I am sure the honourable member will appreciate, it will depend on the hazard and the 
circumstances. If a hazard is around water supply, he would rely on advice from the relevant agency. If a hazard is 
around fire, he would rely on advice from the relevant agencies, which may also include advice from the Chief Health 
Officer, but obviously not necessarily.  
Hon MARTIN ALDRIDGE: Going back to the evacuation directions issued pursuant to sections 67 and 72A of the 
Emergency Management Act 2005 in relation to the tropical cyclone Seroja response, the Leader of the House said 
they were necessary for the evacuation of the Abrolhos Islands. If I am not mistaken, the evacuation powers of the 
Emergency Management Act 2005 have long been a central part of the Emergency Management Act—they existed 
well before COVID-19—and that is why these directions have been issued pursuant to section 67, which is that 
power, and section 72A. With respect to the usage of section 72A, what part of the directions relied on those powers?  
Hon SUE ELLERY: I am told that that relates to the specifics of the evacuation. They were going through water 
so it was necessary to know that they had safe passage and a safe location to evacuate to. The Department of Fire 
and Emergency Services needed the particulars of each person’s intended passage or, alternatively, had to arrange 
the means to effect their evacuation. In the absence of section 72A powers, this information would have been sourced 
nonetheless but had it not been provided, the assumption would have been that the person did not have safe passage 
off the island and further time and resources would have been applied to satisfy itself that safe passage and a safe 
location were in place.  
Hon MARTIN ALDRIDGE: That gives me some clarity. The directions that were given to evacuate or to leave and 
not to enter were made under the section 67 powers, which have long existed in the Emergency Management Act. 
Hon Sue Ellery: By way of interjection, correct.  
Hon MARTIN ALDRIDGE: Were the section 72A powers for the provision of information? 
Hon Sue Ellery: Correct. 
Hon MARTIN ALDRIDGE: That was that a person who was in the area had to register the following details: 
their name and location within the Abrolhos area, the name of any person with whom they were traveling, their 
planned method of leaving the Abrolhos area and, if they had no means of leaving, their transport requirements. It 
was for those elements that DFES effectively relied on the section 72A powers.  
Hon Sue Ellery: By interjection, that is correct.  
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Hon MARTIN ALDRIDGE: Okay; thanks. Please do not misinterpret my asking questions about this as a criticism 
in any way because I agree with the Leader of the House that it was an extraordinary event. But I make the point 
that certainly up to the point at which I asked this question during the briefing, I was of the understanding that these 
powers were exclusively for the COVID-19 pandemic response. I understand that there is no statutory limitation 
on that, but I want to understand how these powers could be used in other ways under this act. When DFES issued 
this direction on 9 April 2021—it was not done by the commissioner but the assistant commissioner—was the 
minister made aware that DFES was going to exercise the section 72A powers prior to the issuing of the directions? 
When did the minister become aware of them?  
Hon SUE ELLERY: I am not sure that I can provide Hon Martin Aldridge with a precise response. It was an 
operational matter and the member will appreciate the circumstances in which they were operating at the time. Advice 
may well have been sent to the minister at some point, but I do not have advice about that at the table with me.  
Hon MARTIN ALDRIDGE: Minister, could you undertake to provide by way of supplementary information some 
understanding of whether the minister was consulted, or endorsed it, and when that occurred with respect to the 
usage of section 72A powers, noting that he was not the decision-maker? 
Hon Sue Ellery: I can ask.  
Hon MARTIN ALDRIDGE: Thank you.  
What concerns me is that this is probably the second occasion. The other occasion involved the SafeWA app data. 
Clearly the government had intent, which was expressed in the second reading speech and publicly, but, of course, 
the law was used in a different way. On that occasion, the government responded and legislated with the Protection of 
Information (Entry Registration Information Relating to COVID-19 and Other Infectious Diseases) Act 2021. The 
thing that I want to explore with the use of these powers that the government has described as extraordinary and 
draconian is their potential usage whilst we are in a state of emergency. What we have done with section 72A is insert 
this provision into part 6 of the Emergency Management Act, albeit on a temporary basis. Two things need to happen 
to enliven the part 6 powers of the EM act; that is, an emergency situation declaration pursuant with part 4 or 
a state of emergency pursuant with part 5. The state of emergency requires the minister to form a view and sign 
a document, so a much higher threshold has to be obtained for a state of emergency. With respect to part 4, which 
is the emergency situation declaration, that is what occurred in the initial stages of tropical cyclone Seroja. These 
directions made clear that on 9 April, the same day these directions were signed, the Fire and Emergency Services 
Commissioner declared an emergency situation with effect from 4.00 pm in respect of tropical cyclone Seroja, 
pursuant to section 50 of the Emergency Management Act. That was at 4.00 pm. At 6.30 pm, assistant commissioner 
Paul Ryan, hazard management officer, signed the directions that we have been discussing. That did not require 
the minister’s intervention, understanding, agreement or anything like that.  
The Emergency Management Act is available to many agencies, particularly part 4, because emergencies come in 
different shapes and forms. I have had a look at the definition of “hazard management agency” under regulation 16 
of the Emergency Management Regulations 2006, and there is a relatively small number of hazard management 
agencies. They are the Commissioner of Police; the Fire and Emergency Services Commissioner; the director general 
of the Department of Agriculture and Food; the Public Transport Authority; Arc Infrastructure; the Department of 
Health; the CEO of the Department of Transport; and the Coordinator of Energy. Amongst those eight HMAs there 
is obviously a broad range of emergencies, from fuel shortages to space debris re-entry, amongst other strange things 
that hopefully never happen. 
Hon Sue Ellery: Which agency deals with that? 
Hon MARTIN ALDRIDGE: The Commissioner of Police! 
This may have been an oversight by Parliament because we were legislating so fast, but my concern is that an emergency 
situation declaration can happen at a level much lower than a minister. Of the eight hazard management agencies 
that I mentioned, one of them is not even a public agency; it is a private company. When they make an emergency 
situation declaration, it activates part 6 of the act and gives that person, and even people below those officers, access 
to section 72A powers.  Having stepped that out, my question is: what limitations are there on the use of section 72A 
powers by these other agencies, or authorised officers within them, during an emergency situation declared event? 
Hon SUE ELLERY: We need to read a number of elements of the Emergency Management Act to follow the flow. 
The definition of “emergency” under section 3 means — 

the occurrence or imminent occurrence of a hazard which is of such a nature or magnitude that it requires 
a significant and coordinated response; 

We then go to the definition of “emergency situation”, which is — 
an emergency situation declared under section 50; 

We then go to section 50(2), which states — 
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The State Emergency Coordinator or the hazard management agency must not make the declaration unless 
satisfied that — 

(a) an emergency has occurred, is occurring or is imminent in that area of the State; and  
(b) there is a need to exercise powers under Part 6 to prevent or minimise —  

(i) loss of life, prejudice to the safety, or harm to the health, of persons or animals; or  
(ii) destruction of, or damage to, property; or  
(iii) destruction of, or damage to, any part of the environment. 

Quite a few steps need to be gone through before those provisions can be activated. Section 72A provides that the 
relevant authorised officer can take whatever action they need to take that they consider to be reasonably necessary 
to prevent, control or abate risks associated with the emergency. 
I understand the point the honourable member is trying to make: there are several intersecting parts of the act 
that go to ensuring that the powers under section 72A are invoked only in the most serious circumstances. I am 
not sure that I can provide the member with any more assurance than that about an emergency situation as opposed 
to a state of emergency, because it is going to depend entirely upon the circumstances of the hazard et cetera. For 
example, I do not think we could have envisaged arranging the passage of people from an island, across the ocean 
to the mainland, in the case of tropical cyclone Seroja. I am not sure that we can predict a one-in-50-year event of 
that nature. 
Hon MARTIN ALDRIDGE: I am not criticising the use of the power, I am just trying to understand the potential 
for its use in other applications, whether that would be appropriate, and whether it is consistent with the government’s 
policy. As I said earlier, a range of hazard management agencies can declare an emergency situation, and obviously 
they will need to declare them consistent with the act. That enlivens the opportunity to access part 6 powers, which 
include section 72A. There are two elements to that. One is the ability to direct a person or class of persons; I suspect 
that when the government gets around to reviewing the EM act, that will probably become a permanent feature, 
as a matter of practicality more than anything else. However, an element that has caused great concern for the 
government, given its references to it as “draconian”, is the power relating to the provision of information. Given 
all of that, and that we are dealing with this legislation on a sunset clause basis for all those reasons, I wonder 
whether there should be some higher requirement with specific regard to the utilisation of section 72A powers. As 
I said earlier, there are eight hazard management agencies, one of which is a private company that operates the rail 
network in Western Australia. These powers could allow that company to make an emergency situation declaration 
in the case of, for example, a train derailment, which occurs not infrequently.  
That is just one example; there is a range of other agencies—all the rest are public agencies—that also have access to 
the provisions in this act. I wonder whether the government should perhaps contemplate an additional protection in 
the Emergency Management Act with regard to section 72A that would require a higher level of decision-making in 
the utilisation of those powers. At the moment, it does not even require the Commissioner of Police, the Fire and 
Emergency Services Commissioner or the CEO of any of the other public agencies to consult with the minister. Once 
that declaration is made, they have access to the powers. I would argue that that is contrary to the policy intent of 
the government at the time, notwithstanding that it is available to it on a legal basis. If the government does not believe 
that that requirement is needed, I would ask that when it comes back to this place next time asking for a suspension, 
which I suspect will be the fifth occasion on which we will have this debate, it contemplate tidying up the second 
reading speech a bit more and make it clear that the section 72A powers can be used in those circumstances, 
particularly those that do not relate to a COVID-19 response. 
Hon Sue Ellery: Noted. 
Hon NICK GOIRAN: Earlier in discussion with Hon Martin Aldridge, the minister indicated that there had been 
a breach of one of the contact registers. I do not think it was the SafeWA app; it was a contact register. She indicated 
that one charge had been laid and it resulted in a spent conviction. Quite apart from the fact that there has been 
one charge and one conviction, albeit a spent one, is there any information on how many complaints or reports of 
data breaches have been made? 
Hon SUE ELLERY: No, I do not have any information available on that. 
Hon NICK GOIRAN: Notwithstanding that the information is not available at this time, is it generally available; 
and, if it is, could the minister provide an undertaking to see whether that could be provided? 
Hon SUE ELLERY: I am advised via text message on a mobile phone that the one I referred to earlier is the 
only one we have. 
The DEPUTY CHAIR: Members, the question is — 
Hon NICK GOIRAN: Not so quickly, deputy chair; there are a few more matters to be dealt with yet! 
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In the second reading speech, the minister advised that the provisions being extended in this bill are vital—that 
was the phrase that was used—to the government’s safe transition plan. Which provisions will impact upon this 
safe transition plan? 
Hon SUE ELLERY: We have already had a bit of a conversation about the example I used that has been referred 
to in our transition plan that we might need to rely on in the future. When the Premier set out the plan, he canvassed 
that if there was an outbreak in a particular region, we might need to consider putting in place intrastate border 
arrangements, for example. We might need to put in place—this is my language, so there is nothing technical about 
it—step-up provisions. Assuming that we get to a 90 per cent double-dose vaccination rate, we will start from the 
base of requiring masks to be worn on public transport and some restrictions around big venues and big events. 
I think we talked about directions about social gatherings and face coverings—I do not know why we do not call 
them masks. 
Hon Martin Aldridge: You could wrap a T-shirt around your head and it’s not a mask. 
Hon SUE ELLERY: That is true. Do not distract me! 
We will start from a base with those sorts of provisions, but if there is an outbreak of the virus, we might need to 
put in place other arrangements, so we would rely on the provisions in these arrangements to do that. 
Hon NICK GOIRAN: When we say that, I take it we are referring to the section 72A powers. 
Hon SUE ELLERY: I thought the member was asking a question about the entirety of the bill, so that is how 
I responded. 
Hon Nick Goiran: Which I was. 
Hon SUE ELLERY: So that is how I responded. 
Hon NICK GOIRAN: I was asking about the whole bill, but the examples that the minister has just given seem 
to go to the section 72A powers, so I am just verifying whether it also includes the Criminal Code provisions. 
Hon SUE ELLERY: Yes, we may need to. Hopefully, we do not. Hopefully, people conduct themselves appropriately. 
But my experience in the last 72 hours is that that is not always what happens. Hopefully, we will not need to, but 
yes, they will continue to apply. 
Hon NICK GOIRAN: I am curious about the last 72 hours. 
Hon Sue Ellery: People were harassing students going to get vaccinated. That is what I was talking about. 
Hon NICK GOIRAN: I must confess that I was not aware of that. I have been buried in legislation. 
Hon Sue Ellery: You need to get out more, honourable member! 
Hon Tjorn Sibma: You don’t let us out; that’s the issue! 
Hon NICK GOIRAN: In fairness, the minister is not the only person to have said that to me! In all seriousness, 
I am sorry to hear that. It is appalling if that is what has occurred. Clearly it has occurred, because the Minister for 
Education and Training has indicated that it has. People can have strong views about things, but they should surely 
still do so in a respectful fashion. 
On this particular issue of the Criminal Code and its ongoing provisions, the minister helpfully indicated earlier 
that there is a process by which the government will determine whether these things are required, specifically the 
section 72A powers. She might recall that I asked when the government would lay down those powers and, to the 
best extent that we can establish, it will be on the day that the State Emergency Coordinator says there is no requirement 
for them any further, albeit with the caveat that things could change in the future and some other form of criteria 
may be applied. Is that the same requirement with the extension of the Criminal Code provisions? 
Hon SUE ELLERY: It is around an assessment of the risk to the frontline workers we are seeking to protect 
through those provisions. It is not necessarily about needing these powers for a further period of time; it is about 
whether there are circumstances in the community that could still pose a risk. That is what I am advised. 
Hon NICK GOIRAN: Who undertakes this risk assessment to frontline workers? 
Hon SUE ELLERY: There is not one single person. It will be the State Emergency Coordinator in consultation 
with the State Disaster Council, on which the Attorney General and other ministers sit. The State Disaster Council 
is also made up of the relevant senior public servants from the key portfolios. There is not one person who is going 
to make that recommendation; it will be based on an assessment of the risk at any particular time. 
Hon NICK GOIRAN: When was the last time that that risk assessment was undertaken? 
Hon SUE ELLERY: It is ongoing. I have canvassed this before. Conversations about how we manage these things 
literally occur every day, so it is an ongoing process. 
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Hon NICK GOIRAN: We know that the ongoing process for the section 72A temporary powers involves a meeting 
between the State Emergency Coordinator and the Minister for Emergency Services that takes place once every 
14 days, or within at least a fortnightly period. We know that that process always involves some form of verbal 
briefing but has, on occasion, included some written documentation, which, incidentally, may well be provided at 
a later stage; some inquiries are being made into whether that can be done. We know that as part of that process, 
the State Emergency Coordinator needs to express to the Minister for Emergency Services that, in his expert opinion, 
there is a requirement for the section 72A temporary powers to continue and therefore be extended. Then, the Minister 
for Emergency Services embarks upon the process, which the Leader of the House has explained to us involves 
various other individuals, including a cabinet submission and so on, and as a result of all that, we have ended up with 
the bill before us. That process with regard to section 72A is extensive, and what has been beneficial in debate on 
clause 1 is that it is now more or less clear what those steps are. It is less clear what the process is for the same matter 
with regard to the extension of the Criminal Code preventions. They are very different, because the section 72A 
power is intended to be temporary, but it gives the government the ability to direct individuals. There is no power 
that exists in the Criminal Code. Now we are talking about penalties. When people misbehave in offences related 
to COVID-19, there can be some higher penalties awarded. The Leader of the House indicated that there is an ongoing 
risk assessment undertaken, but the framework for the decision-making process is not as clear to me at this point 
as that of the section 72A process. Is there some form of written recommendation provided—I take it in this case 
it would be to the Attorney General—to say that these enhanced penalty provisions should continue? 

Hon SUE ELLERY: No, I am advised that there is not some written advice provided to the Attorney General. 
Appreciate, though, that the State Disaster Council meets regularly and discussions are broad ranging on all the 
elements around the pandemic. From time to time—we have observed this over the last 22 months or whatever it is—
the member might see periods when perhaps emotions are more elevated than at other times. I think we are in one 
of those elevated periods right now. The extent that we might expect to behave in such a way as to threaten people 
on the front line will wax and wane, so this is an ongoing and open-ended discussion. The State Emergency 
Coordinator is always at pains to note that by far the vast majority of Western Australians have done the right thing 
by themselves, their families and the community and have respected the frontline workers, but we need to continue 
to have these powers in place. There is not a formal process I can take the honourable member to other than to 
assure him that it is a matter of ongoing discussion at SDC, where the State Emergency Coordinator, the AG and 
various others are. 

Hon NICK GOIRAN: I thank the minister for her candour. This will not get results today, but I think it is worth 
those involved in the process at least taking note of this matter. It strikes me that over the course of time the decision 
to extend the Criminal Code provisions seems to have morphed into this section 72A process. In other words, any 
time the section 72A provision has had to be extended, the Criminal Code ones have as a consequence been wrapped 
up altogether, but they are actually two very separate, distinct things. A government could make a decision to say, 
“We still need the section 72A direction powers for a little longer, but we do not need these extended penalties. In 
actual fact, they are not even being applied. We are hardly charging anybody, and when we do, the courts are not 
taking them into account.” It could be for whatever reason. As the minister said, some of the heat in the community 
might have dissipated and the government says the provision is no longer necessary. It is a decision-making process 
quite separate and distinct from the section 72A provisions. There is the absence of an explanation about a structured 
decision-making process whereby perhaps a written risk assessment has been undertaken, it has been considered 
by a panel, potentially including the State Emergency Coordinator or maybe the Department of Justice, and somebody 
has facilitated the panel or expert advice process through to the Attorney General. The Attorney General then says 
he has advice that these enhanced penalties are proving to be very beneficial. He might have a statement from a senior 
police officer who has indicated to government that in the absence of this provision, a particular offender would 
have otherwise taken a more heinous course of action. Maybe there is a brief package of information provided to 
the Attorney General and he then says he has decided that it is very important to recommend to cabinet that these 
provisions continue. It would assist the passage of a bill, if there is going to be another one in six months’ time, if 
we are able to have a clearly defined process that has been undertaken, similar to what we have described with the 
section 72A powers. I note in the second reading speech the minister said — 

As we continue to live with COVID-19 and rely so much on our frontline essential staff, it is critical that 
people who assault or threaten them with COVID-19 can be dealt with appropriately.  

The implication in the statement is that without these provisions, which will now have an extended life of another 
six months, we cannot deal with those people appropriately and that is why the government says these provisions are 
so important. If that is the case, it would seem to imply that for however long we continue to live with COVID-19 
and we are relying so much on our frontline essential staff, we will need to continue to have these enhanced 
provisions. At this point in time, as at 18 November 2021, how long is a piece of string? How long will we continue 
to live with COVID-19 and rely so much on our frontline essential staff? I certainly do not know the answer to 
that question, and I imagine, based on what I have heard today, nor does the government, albeit that it says it has 
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a plan it describes as the safe transition plan, which is in line with the expert health advice. I make that observation 
before we continue on to the remaining clauses of the bill. My preference is that we do not have to deal with this bill 
again and this is the last time we need to have an extension of this power. I am not going to hold my breath that 
that will be the case, but it would be my desire and preference. If we are back here again in what will be the autumn 
sittings of 2022, it would be good if those responsible for this process had considered these remarks.  
Hon MARTIN ALDRIDGE: I have some other questions on the Emergency Management Act, but just while we 
are on the Criminal Code, I raised some issues in my second reading contribution that the minister responded to. 
If I am accurate, the point I was making is that all the offences and charges and sentencing that have occurred to 
date have not resulted in a penalty anywhere near the higher penalties applied by the powers in this bill we are 
extending. Previously, the most significant penalty was 12 months’ imprisonment, but we increased the penalty 
under section 318 of the Criminal Code from seven years in other cases and to 10 years for aggravated circumstances. 
We have increased the penalty to 10 years in other cases. I guess it is a good thing that we have not seen assaults 
of such a serious nature that require penalties as high as 10 years, but in her response the Leader of the House 
made a couple of justifications for this increase. First, that it would send an important message to public officers, 
particularly those who are involved in COVID-19 responses; second, that we have their back; and, third, that it 
would convey that we do not accept that type of conduct. The Leader of the House also made comments about 
the increased penalty being an active deterrent to people wanting to engage in these types of offences, such as the 
perpetrator the Leader of the House identified as a female who claimed to have COVID-19 and was sentenced to 
12 months’ imprisonment for spitting on a police officer. 
I think the final point the Leader of the House made yesterday was that there was a strong intent to deter that type 
of behaviour. On that point, I made some comments during the second reading debate that these types of despicable 
acts are probably committed by people who are not well versed in the Criminal Code. I said at the beginning of 
my contribution to the second reading debate that the Criminal Code is probably one of the statutes with which 
I am least familiar, let alone those people who spit on a police officer or cough on a nurse or do some of the other 
acts that are captured by this provision. If the penalties are to be an active deterrent, how will the government make 
the Western Australian community aware that the offenders will be treated with the full force of the law under 
these increased penalties? 
Hon SUE ELLERY: It is around the conversations that we had publicly at the time we announced these measures. 
I tried to make the point as well that it is about sending a message to the people who do pay attention to what we 
say about these matters, and they are the frontline officers. 
Hon MARTIN ALDRIDGE: I thank the Leader of the House for the response. I am not sure whether I am 
completely convinced, certainly about the active deterrent aspect of the explanation. I suspect that, to some degree, 
the public officers who fall within these provisions may take some comfort from these penalties, but I am not sure 
that I can be convinced that the penalties are an active deterrent. 
I have long advocated for a review of the Emergency Management Act, particularly during these debates. It is timely 
that we get on with it sooner rather than later, but the government has made the decision that we will deal with it 
after COVID-19. The Leader of the House said in her second reading reply that one reason that the government should 
consider this in time is that we would learn from the reviews into the Seroja and Wooroloo events that occurred 
over the last 12 months. Is the Leader of the House in a position to provide us with an update on the reviews into 
those two events and whether the government has the reviews in its possession? 
Hon SUE ELLERY: I am happy to be as helpful as I possibly can about the bill that is before us, honourable, 
hardworking “Marty” Aldridge, but I think we are stretching the friendship at this point. I am advised that the review 
into Wooroloo is underway and that there is an after-action review into cyclone Seroja, but I cannot add anything 
further to that and I am not sure how it would influence our decision-making about the bill before us. 
Hon MARTIN ALDRIDGE: The Leader of the House is right. It does not directly influence the bill that is before 
us, but my argument is that some of these provisions may well have to be permanent features of the Emergency 
Management Act so that the Leader of the House will not have to sit at the table for another day or two in six months’ 
time having these same conversations with us. To that extent, I encourage the government to reconsider its position 
about the review of the Emergency Management Act, particularly in the context of all the other things the government 
thinks it can achieve with legislative reform. There is a broad range of them, and I am sure there is much more to 
come. The Emergency Management Act is only a 2005 vintage, which is not old in the scheme of things. However, 
I think COVID-19 has taught us that many of our statutes, not least the Emergency Management Act, are not fit 
for purpose and that we need to contemplate things in the context of the environment we live in. I recall that the 
Leader of the Opposition’s contribution in this place on the second reading of the bill suggested that there is more 
legislation to come post-COVID-19 on potential pandemics. The state might not have an opportunity to wait for 
a time of quiet, timely contemplation when a state of emergency has not been declared. 
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I was provided with information by way of supplementary information. I raise the matter that there was some 
variance in the list of sentences that had been provided between 6 May and 29 October, noting that of the charges, 
there had been no increases in the sentencing. The list of nine sentences that I was provided on 29 October has reduced 
from the 11 provided on 6 May. Of the 16 persons charged, 11 have been sentenced. The at least 11 referred to in 
the 6 May briefing reflect the 11 people who have been sentenced, whereas two of the sentences in the information 
that I received recently on this bill have fallen off the list. Is there a reason for that? The Leader of the House addressed 
this in the second reading reply today, but I do not think it went to the issue that I raised. I wonder whether the second 
list is inaccurate or there was an appeal and a couple of those sentences have been overturned. Can the Leader of 
the House shed some light on that? 
Hon SUE ELLERY: I provided a response to this in my second reading reply. Five matters are still before the courts. 
Hon MARTIN ALDRIDGE: That was the Leader of the House’s reply and that was reflected in my briefing. 
The supplementary information I received in May listed 11 sentences with penalties ranging from a $300 fine to 
12 months’ imprisonment. The supplementary information that I received for this bill lists the sentences and the 
penalties ranging from a $300 fine to 12 months’ imprisonment, but there are only nine sentences, so two sentences 
have dropped off. I am trying to understand the discrepancy. If anything, the number of sentences probably should 
have increased, not decreased. 
Hon SUE ELLERY: No-one was trying to hide information. The member was just provided with nine examples 
of the sorts of sentences that arose. 
Hon MARTIN ALDRIDGE: I thank the Leader of the House. I did not think the information had changed on the 
two occasions when I dealt with this bill, being the May bill and now the November bill.  
With respect to the end of the information that was provided, let me make sure I get the date right. I mentioned 
this briefly in my contribution to the second reading debate, but I am wondering whether the minister can provide 
more detail now in the Committee of the Whole stage. According to this list, there have been 594 infringements and 
457 prosecutions under the Emergency Management Act 2005. I am wondering whether the minister is in a position 
to provide any more detail at this point about those infringements and prosecutions. 
Hon SUE ELLERY: No. The member was provided with point-in-time figures. At that point in time, they were 
the figures. I have nothing further to add to that. 
Hon MARTIN ALDRIDGE: I think the figures I got were from 5 April 2020 to 30 September 2021. They are 
pretty high-level figures, so I was wondering whether there was some more granular information on the types of 
offences that people have committed or the types of directions that have been breached. For example, how many 
of them related to breaches of our state border controls or Face Covering Directions, or a range of other matters to 
see whether they are grouped in a way that can help us understand where the offending is occurring and the nature 
of it? 
Hon SUE ELLERY: I am advised that the member was given this information, but in the event that he was not, the 
number of persons prosecuted for failure to comply with a direction are as follows: for breach of centre self-isolation, 
self-quarantine directions for the period that the member named, the number was 313; the number of persons issued 
an infringement for failure to comply with a direction for breach of centre self-isolation, self-quarantine directions 
was 436; breach of closing the border directions, failure to comply, 28; issued infringements, 58; breach of 
closure and restriction directions, prohibited gatherings, activities, number of persons prosecuted, 16; number of 
persons issued infringements, 54; number of persons prosecuted for other offences, 100; number of persons issued 
infringements, 46. 
Hon MARTIN ALDRIDGE: I have that information. I was wondering whether there is any information more specific 
than that, but I think the answer to that is no. As I understand it, offences under the Emergency Management Act 
can attract on-the-spot infringements of up to $1 000. The initial bill we dealt with provided that as a permanent 
feature in the act because I do not think there was an on-the-spot fine in the Emergency Management Act originally. 
Then there was a fine of up to $50 000 for individuals and $250 000 for bodies corporate. Most of the directions 
that I can recall—I do not recall all of them, because there is now some 413 of them—generally apply a $20 000 
penalty for individuals and $100 000 for bodies corporate or organisations. Is that a consistent level of penalty that 
has been applied in the directions? I assume the person signing the directions makes the ultimate decision, but 
what forms the basis of determining the appropriate penalty that relates to the direction? 
Hon SUE ELLERY: No. Honourable member, I do not have access to that information. 
Hon MARTIN ALDRIDGE: I appreciate that. I was not asking the minister to comment on all 413 directions 
collectively, but does the minister or the minister’s advisers understand, when a direction is being prepared, who 
provides the advice on the appropriate penalty that will be relevant to that direction? 
Maybe I will take us back a step. Usually the directions are signed by the State Emergency Coordinator. Who provides 
the direction, or who drafts the direction for the State Emergency Coordinator? I think originally that was a function 



Extract from Hansard 
[COUNCIL — Thursday, 18 November 2021] 

 p5670c-5691a 
Hon Sue Ellery; Hon Martin Aldridge; Hon Nick Goiran; Hon Peter Collier 

 [17] 

of Parliamentary Counsel but then it transitioned to the State Solicitor’s Office because there was a turnaround or 
timing issue. Who provides the advice to the State Emergency Coordinator on the appropriate penalty that is relevant 
to the direction that he is signing? 
Hon SUE ELLERY: It is the State Solicitor’s Office. 
Hon MARTIN ALDRIDGE: It is SSO. I assume SSO is drafting all the directions at least relevant to the 
Emergency Management Act. I will not ask about the Public Health Act because that is not what we are dealing 
with, but the office may well do the same. At least with respect to the Emergency Management Act, SSO has a holistic 
picture of the types of directions being issued. Would the State Solicitor’s Office make a judgement about the 
appropriateness of the penalty for each direction? If we compare directions, we obviously want some consistency 
in the penalty that is applied. The consistency might be that it is “20–100”— that is, $20 000 for individuals and 
$100 000 for bodies corporate. That might apply consistently across all of them, but if they vary, who is making 
the judgement about the appropriate penalty that applies? 
Hon SUE ELLERY: The State Solicitor’s Office. That is not an unusual function for it to carry out, whether it is 
a penalty about the provisions under the act or the penalties that apply under the Dog Act or any other act. 
Hon MARTIN ALDRIDGE: I still have my Abrolhos Islands direction here somewhere. Is there some discretion 
that can be applied? This is interesting. 
Hon Sue Ellery: Is it really? 
Hon MARTIN ALDRIDGE: The Abrolhos Islands direction has listed the penalty at the highest possible—that is, 
a fine of up to $50 000 for individuals and $250 000 for bodies corporate. It would appear, from my recollection—
looking at a lot of the COVID-19 response directions—it is the “20–100” rule. I do not think I have seen one different 
from that, that I can recall. The Abrolhos Islands directions, keeping in mind they were to evacuate the islands in 
response to a cyclone—“You need to give us your particulars”—has penalties of $50 000 and $250 000. 
Hon Sue Ellery: “Do not argue with me.” That is what that is saying. “Do not argue with me. Let me help you. Give 
me your information.” That is what that is saying. 
Hon MARTIN ALDRIDGE: That may well be true. But if we are applying a $20 000–$100 000 penalty to protect 
our state border from the Delta virus entering Western Australia, that is a pretty significant issue as well. 
Hon Sue Ellery: But you have probably got time to have a longer conversation. 
Hon MARTIN ALDRIDGE: Yes. I am not sure we will be able to resolve my question. I wanted to understand 
to what extent the appropriateness of penalties relevant to the directions is contemplated and considered across 
the now, I think, about 98 directions that are in force. There have probably been some new directions since this 
information was provided, and some may have been revoked since then. To make sure we consistently apply the 
scope of penalty, from just looking at this example of the Abrolhos Islands, if people do not indicate which boat they 
are leaving the islands on and where they are heading, they are likely to receive a penalty two and a half times that 
if they were to sneak in the back door. The minister may like to take that as a comment. 
I have one last question on penalties. I note the government has now issued a direction that applies to fire and emergency 
services volunteers. In a similar vein, I make the point that this direction captures volunteers who one would probably 
not consider within the scope of fire and emergency services volunteers—that is, volunteers providing support to 
those people, such as the Salvation Army and the Country Women’s Association of WA. They are captured by the 
directions issued by the State Emergency Coordinator — 
Hon Sue Ellery: Public health. 
Hon MARTIN ALDRIDGE: Yes, that is why I paused. I apologise for misleading the chamber. They have been 
issued by the Chief Health Officer. Although they are not directly relevant to this bill, the issue is the same—that 
is, should volunteers or the CWA captured by a direction be subject to the same penalty as, say, a health care worker 
working in a tier 1 health care facility? I do not think they are directly comparable. I hope that if there were breaches 
of directions that, one, discretion would be used, which I am sure it would, and, two, that the penalties would reflect 
the type of circumstance and situation that might arise in those events. Again, I think that is probably a comment 
to which the minister cannot necessarily respond, but she is more than welcome to. 
Hon Sue Ellery: Point noted. 
Hon NICK GOIRAN: Section 72A will continue under this bill. Is there a restriction on the type of person or 
class of person who can be subject to a section 72A direction? 
Hon SUE ELLERY: No. 
Hon NICK GOIRAN: If there is no restriction on the type of person or class of person who can be subject to 
a section 72A direction, why is there a number of exemptions? 
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Hon SUE ELLERY: The honourable member is going to have to help us out because we do not know which 
exemptions he is referring to. 
Hon NICK GOIRAN: Let us take, for example, a commonwealth member of Parliament. I understood there was 
some exemption that had been provided to them to enable them not to be subject to the same directions as persons 
who might not be classed as a commonwealth parliamentarian would otherwise have to adhere to. 
Hon SUE ELLERY: I thank Hon Nick Goiran for that clarification. He is referring to exemptions that might be 
granted in directions as opposed to the head of power, which is section 72A. He is quite right to use the example of 
commonwealth MPs. At various times different conditions have applied to them. They are set out in the directions. 
Hon NICK GOIRAN: Section 72A(2) of the Emergency Management Act 2005 states — 

For the purposes of emergency management during an emergency situation or state of emergency, a hazard 
management officer … 

Incidentally, how many hazard management officers are there? 
Hon SUE ELLERY: Hazard management officers apply to an emergency situation; they do not apply in the case 
of a state of emergency. Put that to one side. What was the member’s question? 
Hon NICK GOIRAN: I have not asked it yet; that was like a preliminary question. 
Hon Sue Ellery: Question trickery! 
Hon NICK GOIRAN: No, there is nothing shifty going on here. We will leave that type of behaviour to the 
McGowan government. 
The state of emergency we are in at the moment means that there are no hazard management officers. The minister 
indicated that happens only in an emergency situation. Interestingly, we are told that an emergency situation is not 
when we are in a state of emergency. Let us put that to one side. 
Hon Sue Ellery: As defined in the terms used. 
Hon NICK GOIRAN: Yes, that is right. But the minister can imagine that for an ordinary reader it is quite an 
interesting situation to say that we are in a state of emergency but there is no emergency situation. As I said, let us 
park that. Section 72A(2) states that for these purposes an authorised officer — 

… may take, or direct a person or a class of person to take, any action that the officer considers is 
reasonably necessary to prevent, control or abate risks associated with the emergency. 

As a further preliminary question, I ask: who are the authorised officers? 
Hon SUE ELLERY: I am advised that the authorised officers are the Australian Federal Police, Australian Border 
Force and the Western Australia Police Force. For the purpose of checking compliance with the contact register it 
is a person employed or engaged in the Department of Fire and Emergency Services with the designation of station 
officer or above; a person designated as an authorised officer under section 24 of the Public Health Act 2016; 
a person designated by a local government as an authorised officer under section 24 of the Public Health Act for 
the purpose of the Food Act 2008; for the purpose of facilitating and enforcing compliance with a direction to remain 
in an allocated room at a quarantine centre, a security officer; and for specified directions it is crew, worker, border, 
transport, freight, vessel, transit, aircraft, border officer or a specified Department of Transport officer. 
Hon NICK GOIRAN: That is interesting in itself. I note the additional people the minister mentioned. When I say 
“additional” I am not referring to federal police, Border Force or WA police. Let us put them in one category of 
authorised officer. Do the rest to which the minister refers have the power to make a direction under section 72A(2) 
or is it only those first three? 
Hon SUE ELLERY: To assist the honourable member, this is the advice I have so far. The officers have limited 
authorisation that does not extend to making directions. That authorisation can be exercised only consistent with the 
functions for which they are authorised. That is from Police. I am advised with respect to Health that the Department 
of Health will use its own powers under the Public Health Act for what it needs to do. 
Hon NICK GOIRAN: We have a few phones going! I will park Health to one side, because I am not concerned 
about that. I am interested only in knowing who are the authorised officers who have the power under section 72A(2) 
to issue directions. It appears clear from the advice so far that that is Australian Federal Police, Australian Border 
Force and WA Police Force. What is not clear is those other persons whom the minister has mentioned, including 
a specified Department of Transport officer or a security officer. Do those people have the power under section 72A(2) 
to issue a direction? 
Hon SUE ELLERY: The advice that I have been given is that the only persons who can issue directions are those 
three that the member has named. I give the member an undertaking that if I am able to provide something different 
from that subsequent to consideration of the bill, I will provide that. The best advice I have right now is that that 
is the case. 
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Hon NICK GOIRAN: I thank the minister for that. That is fine. We are going to operate, unless we are told otherwise, 
on the understanding that the three categories of authorised officers that exist for the purposes of section 72A are 
the federal police, border force and WA police. In other words, if someone were to tell a Western Australian person 
that they need to take a particular course of action because of a state of emergency due to COVID-19, that person 
would be quite within their rights to tell that person to take a jump in the lake. That is unless they can demonstrate 
that they are from the federal police, border force or WA police. Interestingly, as a little side note, I notice that 
not one of the persons listed as an authorised officer is the Premier or the member for Rockingham. The point might 
want to be made to the honourable member at some point in time that he himself, despite suggestions otherwise, 
does not have the power to direct a person or class of persons to take any action that he considers is reasonably 
necessary to prevent, control or abate risks associated with the emergency. That is a little side note or footnote. 
Section 72A(2) states that an authorised officer may take any action that the officer considers is reasonably necessary 
to prevent, control or abate risks associated with the emergency. To go back to the earlier example that we discussed—
namely, a member of the commonwealth Parliament—the minister’s advice to the chamber is that under section 72A, 
which the government is seeking to extend for another six months, a member of the federal police, border force or 
WA police can issue a direction to a member of the commonwealth Parliament to take any action that he or she 
considers is reasonably necessary to prevent, control or abate risks associated with the emergency while we are in 
a state of emergency. 
Hon SUE ELLERY: Overriding all this, of course, is the Constitution. Commonwealth MPs cannot be impeded in 
their duty. In order to give effect and recognition and respect to that, directions are issued that give effect to how 
they might execute quarantine provisions that apply to others who are subject to orders issued under section 72A, 
for example. It is a recognition that they are not to be impeded. Particular directions are put in place to assist them 
to meet the requirements to manage the pandemic recognising their right to continue to do their job. 
Hon NICK GOIRAN: The minister provided the response earlier that there is no restriction on the person or class 
of persons who can be provided a direction under section 72A. I take it that the minister is saying that although 
any person or class of persons may be subject to a direction, it is not the case that every person is equally eligible 
to be given a direction. 
Hon Sue Ellery: If I can do this by interjection, the terms of the direction will be different for the category that 
we have been talking about, for example. A direction is still issued, but the terms of the direction recognise the 
particular obligations and rights of, for example, commonwealth members of Parliament. 
Hon NICK GOIRAN: That is a very helpful interjection by the minister. I will use the example of WA police, 
because that will probably be the easiest example for the minister to work with, rather than my asking questions about 
the federal police. That being so, does WA police have a list of the people whom it needs to take into account? 
WA police simply cannot provide the same direction to every person or class of persons equally. Members of 
the commonwealth Parliament are one example that the minister has given. No doubt this will be a complicated 
process for WA police to work out. Will it have a convenient list that it will have to consider before it issues 
a section 72A direction? 
Hon SUE ELLERY: I am advised that the direction itself, which is a publicly available document, lists the categories 
of people captured by particular conditions in the directions, which are differentiated depending on the particular 
risk and take account of the obligations, for example, of commonwealth office holders. 
Hon NICK GOIRAN: Minister, are members of state Parliament also included in that list? 
Hon SUE ELLERY: I am advised, yes. 
Hon NICK GOIRAN: Thanks, minister. 
Hon Sue Ellery: Would you like to travel somewhere and test whether you can get back in? 
Hon NICK GOIRAN: I was just trying to make sure that I can get to my seat here in Parliament, which is something 
that the Premier was trying to put a stop to the other day. 
Hon Alannah MacTiernan: I think a lot of people want to put a stop to that! 
Hon NICK GOIRAN: Let me tell you, the feeling is mutual, Minister for Regional Development. 
Hon Alannah MacTiernan: I am concerned our electoral reform bill will give you new opportunities. 
Hon NICK GOIRAN: Did you say that you are concerned? 
Hon Sue Ellery: Don’t listen to interjections—except from me! 
Hon NICK GOIRAN: In fairness to the Leader of the House, the interjections that she has been making today have 
been helpful, unlike those of the Minister for Regional Development, who has decided to return to the chamber 
from urgent parliamentary business. 
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Hon Alannah MacTiernan: I’ve been here all day, you dill. It was the devil that made me do it. 
Hon NICK GOIRAN: Is that right, Minister for Regional Development; you have been here all day? 
The DEPUTY CHAIR (Hon Jackie Jarvis): Hon Nick Goiran, perhaps if you do not call for interjections we 
can move on. 
Hon NICK GOIRAN: Thank you, Deputy Chair. 
The Minister for Regional Development may well have been here all day but obviously she has not been listening 
all day. That said, unlike the Minister for Regional Development, who seems to be struggling with the concepts of 
the bill before us, the Leader of the House has been doing quite a fine job. 
The Leader of the House indicated that members of state and commonwealth Parliaments are part of this list. The 
information that can be required of a person or class of person by an authorised officer is information that is said 
to be relevant under section 72(1) of the Emergency Management Act 2005. The definition at section 72A(1) also 
includes what is referred to as information of a kind specified by the State Emergency Coordinator as relevant to 
the emergency. Is that relevant to the emergency situation or relevant to the state of emergency because the Leader 
of the House indicated earlier that there is a distinction been the two? 
Hon SUE ELLERY: It can be both, but it has to be for the purpose of preventing, abating or controlling the particular 
nature of the emergency. 
Hon NICK GOIRAN: The point being that section 72A(1)(b) applies in the circumstances in which we currently 
find ourselves, which is a state of emergency because of COVID-19. Is there a list of the information that the 
State Emergency Coordinator has specified as relevant to the emergency; that information being information that 
is not otherwise set out in section 72(1)? 
Hon SUE ELLERY: Yes, honourable member. I made the point a bit earlier that it is set out in each of the directions—
the list. 
Hon NICK GOIRAN: No. Earlier when the minister was referring to the directions and the list, we were talking 
about the group of people who are excluded. 
Hon Sue Ellery: Yes, and we were cutting across each other. The question that you’re asking, I understand, is 
about the nature of the information — 
Hon NICK GOIRAN: That is right. 
Hon Sue Ellery: — that is required and, by interjection again, yes, that is set out in the directions. 
Hon NICK GOIRAN: Right. Is that information of the kind specified the same in all directions or is it tailored 
from one direction to another? 
Hon Sue Ellery: By way of interjection if that is helpful, it is tailored, honourable member. 
Hon NICK GOIRAN: Okay; thank you. 
With regard to the relevant information that is defined in section 72(1), which can be required from three people—
federal police, border force officers and WA police—can any person in the Western Australia Police Force utilise 
the section 72A power? 
Hon SUE ELLERY: I am advised that any police officer is an authorised officer for the purposes of what is before 
us. They can only exercise that power for the purpose of abating, controlling and preventing this particular set of 
circumstances in which we find ourselves. 
Hon NICK GOIRAN: That relevant information as defined in section 72(1) includes the personal details of a person, 
information about the whereabouts of a person, information about the state of health of a person, information about 
any recent travel undertaken by a person, information about persons with whom a person has been in close contact 
and information of a kind prescribed by the regulations. Is any information of that kind currently prescribed? 
Hon SUE ELLERY: I do not have any advice at the table as to whether any information is currently prescribed. 
I can give the honourable member an undertaking that I will ask the relevant minister and, if it exists and if it is 
possible to provide it, I will, but based on the best advice at the table, we are not aware of any. 
Hon NICK GOIRAN: A WA police officer can, in a state of emergency, which we are in at the moment, direct 
a person who is not otherwise subject to one of the exclusions that we discussed earlier. I refer to an ordinary 
person who is walking along the street. A police officer may decide that it is reasonably necessary to prevent, control 
or abate the risks associated with the COVID-19 pandemic and inquire into this person or require them to provide 
information about the state of health of a person. What is meant by “the state of health of a person”? 



Extract from Hansard 
[COUNCIL — Thursday, 18 November 2021] 

 p5670c-5691a 
Hon Sue Ellery; Hon Martin Aldridge; Hon Nick Goiran; Hon Peter Collier 

 [21] 

Hon SUE ELLERY: Honourable member, I am advised that this is in use in particular to ascertain a person’s state 
of health as they seek to enter the state of Western Australia. The sort of information that is asked is, “Are you 
experiencing any cold and flu-like symptoms?” et cetera to establish whether there is a risk of the virus. 
Hon NICK GOIRAN: Is it the case that they can ask whether the person has undertaken a COVID-19 test; and, 
if it is, would it meet the test set out here of asking for information about the health of a person? 
Hon SUE ELLERY: Depending on where they have come from and what level it is—extreme, high et cetera—it 
is a requirement that they answer a question about whether they have had a test. That is asked. 
Hon NICK GOIRAN: I am happy to take an answer by interjection. It is not only whether they have had a test, 
but also what the result is? 
Hon Sue Ellery: Correct. 
Hon NICK GOIRAN: Under the same provision, clause 72(1)(c), which makes provision for the state of health 
of a person, is it intended that the person’s vaccination status might also be captured by that? 
Hon SUE ELLERY: I am advised yes, that is part of how the border regime is in place now. They can be asked, 
and they must answer the question, whether they have been double vaccinated. 
Hon NICK GOIRAN: I would like to think people would agree that these are quite intrusive powers, which is 
why they are so highly regulated and are subject to a sunset clause. Not every Western Australian can go around 
asking for these personal details and the like, as I have been at some pains to remind the Premier. He is one of the 
people who does not have one of these powers at the moment. As I understand it, with regard to the foreshadowed 
directions, there is an expectation that employers might be able to ascertain some information. Employers are not 
members of the WA Police Force, so what gives them the power to be able to do that? 
Hon Sue Ellery: It’s a matter under the Public Health Act. 
Hon NICK GOIRAN: So it is not a power that is provided under the Emergency Management Act 2005? 
Hon Sue Ellery: Correct, it is not. 
Hon NICK GOIRAN: So a person’s vaccination status can be sought by a police officer under section 72A, for the 
life of section 72A—we understand from the government that it is not intended for that section to continue forever—
but other persons have the opportunity to obtain this information via the Public Health Act. That is the advice that 
has been provided.  
Hon Sue Ellery: Correct. 
Hon NICK GOIRAN: That being the case, why is section 72A needed if these powers are already available under 
the Public Health Act? 
Hon SUE ELLERY: The capture of the Emergency Management Act is a multiagency response to an emergency 
or a state of emergency. The provisions apply to a particular class of people—travellers entering the state’s borders, 
for example. 
Hon NICK GOIRAN: That does not explain why it cannot be done under the Public Health Act. 
Hon SUE ELLERY: The advice I have is about the restrictions that might apply to Health in respect of borders. 
Borders can be managed under the Emergency Management Act, but not necessarily under the Public Health Act. 
Hon NICK GOIRAN: Let us work on the basis of the advice we have, which is the best that all of us can do at 
this time. The deficiency in the Public Health Act with regard to these directions is that it does not apply to borders, 
hence the government says that section 72A is vital—that was the word used in the second reading speech—for 
various reasons, including border management. Is the minister saying that police also have the capacity to request 
relevant information under the Public Health Act? 
Hon SUE ELLERY: If it is helpful to the honourable member, by way of a bit of context and background, I am 
advised that people authorised under the Public Health Act are not able to, for example, make directions in respect 
of the entire state and the state borders. Police officers, as a category, are able to exercise those powers under the 
Emergency Management Act. To do so under the Public Health Act would be far more complex; we would have to 
identify specific police officers, so the easiest way to do it is under the provisions of the Emergency Management Act. 
Hon NICK GOIRAN: We are rapidly running out of time, but with the concurrence of my colleagues, I thank the 
minister for the approach she has taken to this bill. The intention was to deal with all the questions under clause 1, 
as it is only a small bill anyway, and that has been effective. Just to be clear: any WA police officer is an authorised 
officer under the Emergency Management Act 2005 for the purposes of section 72A, while not all WA police officers 
are authorised under the Public Health Act 2016, but some police officers are? 
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Hon SUE ELLERY: The member is correct in that they are all authorised officers under the EMA. There is a head 
for power for them to be authorised officers under the Public Health Act, but the advice of the table is that we are 
not aware of any police officers who are authorised officers under the provisions of the Public Health Act. 
Clause put and passed.  
Clauses 2 to 9 put and passed. 
Title put and passed. 

Report 
Bill reported, without amendment, and the report adopted.  

Third Reading 
HON SUE ELLERY (South Metropolitan — Leader of the House) [4.29 pm]: I move — 

That the bill be now read a third time. 
Point of Order 

Hon NICK GOIRAN: President, I think there is one further procedure that you might need to deal with before 
putting the question on the third reading. I also flag that I intend to give a contribution to the third reading. 
The PRESIDENT: Correct. 

Debate Resumed 
The PRESIDENT: I have received from the Chair of Committees a certificate in writing that the COVID-19 Response 
Legislation Amendment (Extension of Expiring Provisions) Bill (No. 2) 2021 is a true copy of the bill as agreed 
to in the Committee of the Whole and reported. The question is that the bill be now read a third time. 
HON NICK GOIRAN (South Metropolitan) [4.30 pm]: I rise to speak to the third reading of the COVID-19 
Response Legislation Amendment (Extension of Expiring Provisions) Bill (No. 2) 2021. In doing so, I must say that 
a lot of misinformation about these types of bills has been circulating in the community, so it has been incredibly 
useful to have the Committee of the Whole House stage to clarify certain things, including exactly what this bill will 
do, what it will not do and who has the powers, particularly under the Emergency Management Act, to do and direct 
certain things. What I found particularly interesting during the Committee of the Whole House process is that we 
were able to confirm that the Premier of Western Australia does not have a power of direction under section 72A 
of the Emergency Management Act. It seems to me that that point has been lost on the Premier in recent times and 
that he was unaware that he did not have the power to direct. I think it would be valuable for his ministerial colleagues 
to provide him with a copy of not only the Emergency Management Act 2005, but also perhaps the useful exchange 
that has occurred during the Committee of the Whole House process. 
Debate interrupted, pursuant to standing orders. 
[Continued on page 5700.] 
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